The U-shaped line in the South China Sea has been recently challenged in the international community and this challenge reached its climax when the Philippines presented China with a Notification and Statement of Claim under Article 287 and Annex VII of the 1982 United Nations Convention on the Law of the Sea (LOS Convention) on 22 January 2013. In its Statement of Claim, the Philippines requests the Annex VII Arbitral Tribunal to adjudge and declare that China's maritime claims based on the U-shaped line are contrary to the LOS Convention and invalid. Against this background, this article will analyze the issues concerning the related submissions of the Philippines.
I. Introduction 1. On 22 January 2013, the Philippines, by a Note verbale with the Notification and Statement of Claim, instituted the compulsory arbitration procedures stipulated in the 1982 United Nations Convention on the Law of the Sea (LOS Convention) against the People's Republic of China (PRC), asking the Arbitral Tribunal to: (1) declare that China's rights in regard to maritime areas in the West Philippine Sea, the new name it uses to describe the South China Sea, like the rights of the Philippines, are those that are established by the LOS Convention, and consist of its rights to a Territorial Sea and Contiguous Zone under Part II of the Convention, to an Exclusive Economic Zone under Part V, and to a Continental Shelf under Part VI; and (2) declare that China's maritime claims in the South China Sea based on its so-called "nine dash line" (U-shaped line) are contrary to the LOS Convention and invalid and that China is not entitled to exercise "historic rights" over the waters, seabed and subsoil beyond the limits of its entitlements under the Convention in the areas encompassed within its so-called "nine-dash line". 1 2. While the arbitration case initiated by the Philippines contains various interrelated requests for relief, for the purpose of this article, we will put our focus on the legality of the U-shaped line and provide the reader with a more objective and professional assessment of the legal scenario in regard to the U-shaped line. The first part of the article will discuss China's rights and obligations under the LOS Convention; the second part will discuss the legal status of the U-shaped line and the legal implications from the line for any maritime entitlement, maritime boundary delimitation and dispute settlement in the South China Sea; and the final part is the conclusion. It is to be stated that while there are various terminologies for the U-shaped line, we have chosen to use the term "U-shaped line" as it is, in our view, more precise than the term "nine-dash line" used by the Philippines.
II. China and the LOS Convention
3. On 10 December 1982, the United Nations Convention on the Law of the Sea was opened for signature in Jamaica, and China signed it immediately at that time. However, China ratified it in 1996, only after the LOS Convention came into force in November 1994. It is a fact that the Third UN Conference on the Law of the Sea (UNCLOS III) (1973) (1974) (1975) (1976) (1977) (1978) (1979) (1980) (1981) (1982) was the first grand diplomatic conference that the Chinese Government sent its delegation to after the PRC replaced the Republic of China (ROC or Taiwan) for the seat of China in the United Nations in 1971. China was involved in negotiation and drafting of the LOS Convention, and China accepted most of the articles of the draft Convention through consensus. Some of the proposals submitted by China were finally reflected in the LOS Convention, in particular provisions on protection of marine environment, 2 marine scientific research, and dispute resolution. 4 Despite some deficiencies, in its eyes, in the LOS Convention, China upholds the principles and norms of the Convention as well as most of its clauses. China regards this international treaty as the representative of the new law of the sea as opposed to the so-called old law of the sea, represented by the four Geneva Conventions on the law of the sea adopted in 1958 when the PRC was still outside the UN system and had no chance to participate in the deliberations of the four conventions.
4. In order to implement the LOS Convention at the domestic level, China enacted two basic ocean laws, i.e., the 1992 Law on the Territorial Sea and the Contiguous Zone and the 1998 Law on the Exclusive Economic Zone and the Continental Shelf. 5 Based on these two basic laws, China has established maritime zones under its national jurisdiction such as the internal waters, the territorial sea of 12 nautical miles (nm) from the baselines, EEZ of 200 nm from the baselines and the continental shelf. According to Article 2 of the Territorial Sea Law, China's territorial sea is a belt of maritime area adjacent to the land territory and the internal waters of China, and its land territory includes its mainland and offshore islands, Taiwan and all islands appertaining thereto including the Diaoyu Islands, the Penghu Islands, the Dongsha (Pratas) Islands, the Xisha (Paracel) Islands, the Zhongsha Islands and the Nansha (Spratly) Islands, as well as all the other islands that belong to China. In addition, the internal waters of China are those waters which lie on the landward side of the baseline of China's territorial sea. The breadth of the territorial sea is actually the reiteration of the relevant provision in China's 1958 Declaration on the Territorial Sea. many occasions that it supports the effective implementation of the LOS Convention. For example, in its Position Paper submitted to the United Nations in 2008, China emphasized that "in order to maintain a harmonious maritime order, it is important to strengthen international rule of law with the United Nations Convention on the Law of the Sea as the legal basis. The Convention, a product of many years of international negotiation, reflects the concerns of various parties in a relatively balanced manner. It has set a legal foundation and framework for building a harmonious maritime order and for addressing new maritime problems and challenges". 8 It is clear that China has no reason to go against the LOS Convention in practice and the Philippine's accusation contained in its Notification and Statement is clearly unfounded in fact and in law.
7. While it is acknowledged that the LOS Convention is a "constitution for the oceans" 9 being widely recognized and accepted in the international society, and playing an indispensable role in handling international relations concerning the oceans, we should also realize that the LOS Convention is under the framework of international law, and it is one of the international treaties governing ocean affairs. In this regard, it is necessary to look at Article 38 of the Statute of the International Court of Justice which stipulates the sources of international law, including:
(1) international conventions, whether general or particular, establishing rules expressly recognized by the contesting states; (2) international custom, as evidence of a general practice accepted as law; (3) the general principles of law recognized by civilized nations; (4) subject to the provisions of Article 59, judicial decisions and the teachings of the most highly qualified publicists of the various nations, as subsidiary means for the determination of rules of law. 10 8. Based on the above, there are four sources of international law, and international conventions, though the most important, are just one of them. The LOS Convention is within the category of "international conventions".
9. It is to be realized that the functioning of the LOS Convention cannot go well without the implementation of other separate but associated conventions and treaties, 10. The South China Sea issue is a complex and enduring conundrum in international law, not only concerning territorial sovereignty, maritime boundary delimitation, international navigation, maritime security and maritime law enforcement, but also distribution of biological marine resources, as well as exploitation and distribution of mineral resources, so that various factors arise from geology, history, politics, strategic considerations and national interests. To solve such a complicated problem, it is obviously not enough to simply rely on the LOS Convention alone.
11. In addition, when we apply international law, it is necessary to look into the applicability of customary international law. As mentioned above, one of the sources of international law stated in Article 38 of the Statute of the International Court of Justice is customary international law. As sources of international law, customary international law and international conventions carry equal legally binding force with no hierarchy, and the former should not be treated as subsidiary sources such as judicial decisions and the teachings of the most highly qualified publicists of the various nations. In the international community, it is sometimes difficult for states to achieve consensus between/among them because of their different positions and national interests. Therefore, in many fields, problems are left to be settled through other legal channels than the application of international conventions. Issues such as regional fishing and rights of navigation through international canals may not be governed by the LOS Convention. In this sense, customary international law also plays an important role in the management of ocean affairs, actually reinforcing the effectiveness of the LOS Convention. In a recent article, Ashley Roach succinctly summarizes some relevant rules of customary international law not contained in the LOS Convention that are applicable to resolving disputes involving the interpretation or application of the Convention. 12 12. As international law is a live system, there is no help in being limited to a single treaty to settle various complicated issues and problems. It is not only against general principles of international law, but also against the rules and reality in the international community that the Philippines only resorts to the LOS Convention to resolve its disputes with China in the South China Sea. The legal action unilaterally initiated by the Philippines may in fact create obstacles in solving disputes and further exacerbate the complicated situation in the South China Sea.
III. Legal Status of the U-shaped Line in International Law
13. It is believed that China relies, at least partially, on the U-shaped line for its claims in the South China Sea. The line first appeared on the map in December 1914, which was compiled by Hu Jinjie, a Chinese cartographer, but only included the Pratas and the Paracels. 13 In 1935, the Committee on Examining the Water and Land Maps of the Republic of China published the names of 132 islets and reefs of the four South China Sea archipelagos. The publication had an annexed map which marked the James Shoal at the location of about 4°north latitude, 112°east longitude, though there was no demarcation of the line on the map.
14 On 1 December 1947, just two years after the Second World War when Japan unconditionally surrendered and China recovered Taiwan and the South China Sea islands from Japan, the Chinese Ministry of Interior renamed the islands in the South China Sea and formally allocated them into the administration of the Hainan Special Region. 15 Meanwhile, the same ministry prepared a location map of the islands in the South China Sea, which was first released for internal use. In February 1948, the Atlas of Administrative Areas of the Republic of China was officially published, in which the above map was included. This is the first official map with the line for the South China Sea. It has two general characteristics: the southernmost end of the line was set at 4°north latitude, thus including the James Shoal; and an eleven-segment line was drawn instead of the previous continuous line. According to the official explanation, the basis for drawing the line was: "[t]he southernmost limit of the South China Sea territory should be at the James Shoal. This limit was followed by our governmental departments, schools and publishers before the anti-Japanese war, and it was also recorded on file in the Ministry of Interior. Accordingly it should remain unchanged". 16 The map is official and, therefore, different from those previously drawn by individual cartographers. Since 1948, maps officially published in both mainland China and Taiwan are almost the same regarding the line. 15. Evidence from China's practice may be helpful for the explanation of the line. In 1958, China promulgated the Declaration on China's Territorial Sea, in which China declared that the Dongsha Islands, the Xisha Islands, the Zhongsha Islands, and the Nansha Islands all belonged to China. 20 Although the Declaration did not mention the line in the South China Sea, it had some implications for the line. First, the Declaration says that between the mainland and its coastal islands and the archipelagos in the South China Sea, there existed certain areas of the high seas. Secondly, it provides that the method measuring the Chinese territorial sea of 12 nautical miles by straight baselines for the mainland and its coastal islands is also applicable to the archipelagos in the South China Sea. In 1992, China promulgated the Law on the Territorial Sea and Contiguous Zone which reiterates that China's territorial sea is 12 nm measured by straight baselines, and the breadth of the territorial sea is also applicable to Chinese offshore islands including the islands in the South China Sea. 21 More significantly, in the 1998 Law of the People's Republic of China on the Exclusive Economic Zone and the Continental Shelf, Article 14 provides that "[t]he provisions in this Law shall not affect the historic rights enjoyed by the People's Republic of China". 22 16. In practice, the Chinese government in 1992 leased oil exploration blocks in the Vanguard Bank area in the South China Sea to a foreign oil company. China claimed "indisputable sovereignty" over the Nansha and Xisha Islands and their adjacent waters. When Vietnam, in 1996, leased petroleum concessions of an area of the Nansha Islands to a foreign company, China protested to such acts as "an encroachment on China's sovereignty and its maritime rights and interests". 23 In 2008, China Marine Surveillance began to conduct regular maritime patrols in waters (including the South China Sea) under China's jurisdiction within the U-shaped line. China Maritime Law Enforcement Bulletin 2008 records that China "[…] sent a total of 355 (frame) maritime surveillance ships, aircraft, kept watch on 406 (frame) foreign vessels, aircraft and other targets, found 38 infringement acts and stopped them in time". 24 In 2009, China submitted diplomatic notes protesting the submissions of outer continental shelf claims made by Vietnam and Malaysia to the United Nations Commission on the Limits of the Continental Shelf, attaching a map of the South China Sea to its diplomatic notes. 25 It is to be noted that while this is the first time that China officially submitted the U-shaped line map to the United Nations, it is not the first time that China made the map public. In fact as mentioned above, China publiscised the map as early as 1948. The Philippines has attempted, by its Statement of Claim, to mislead the international community into believing that China did not publicise the U-shaped line until 2009.
17. All these Chinese legislative activities, economic activities, and maritime law enforcement activities, while not directly reflecting clear proposition of the waters within the U-shaped line, have provided evidences proving China's attitude towards its territorial and maritime claims in the South China Sea. In addition to the sovereignty, sovereign rights and maritime jurisdiction China enjoys under general international law including the LOS Convention, it is believed that the U-shaped line can generate historic rights which are allowed in general international law as well. 
IV. Historic Rights in International Law
18. While there is no specific definition of historic rights in international law, the term historic rights is different from that of historic waters. According to Bouchez, "Historic waters are waters over which the coastal State, contrary to the generally applicable rules of international law, clearly, effectively, continuously, and over a substantial period of time, exercises sovereign rights with the acquiescence of the community of States".
26
Once recognized as historic waters, the waters became the internal waters or territorial sea of the coastal state. As is acknowledged, the term historic waters "is still generally viewed as an established part of the international law of the sea". 27 Regarding the South China Sea, the People's Republic of China has never claimed that the waters within the U-shaped line are Chinese historic waters.
19. In the case of Tunisia v. Libyan Arab Jamahiriya, the International Court of Justice (ICJ) in its judgment made a statement concerning historic rights, that "general international law […] does not provide for a single 'regime' for 'historic waters' or 'historic bays', but only for a particular regime for each of the concrete, recognized cases of 'historic waters' or 'historic bays' ". 28 The jurisprudence of the ICJ concerning historic rights is well summarized by Ted McDorman: historic claims to waters (historic waters and historic rights) exist in international law; there is a difference between historic waters, which involves exclusivity of rights, and historic rights, which are not exclusive; UNCLOS is not exhaustive of the rights and jurisdiction that a State may have respecting waters and resources; and there is flexibility in the rights exercisable by a State that successfully maintains a claim to historic waters. 29 20. There is no express provision on historic rights or historic waters in the LOS Convention. But, the Convention does mention related concepts in a number of provisions such as Article 10(6) which provides that "[t]he foregoing provisions do not apply to so-called 'historic' bays, or in any case where the system of straight baselines provided for in article 7 is applied", and Article 15 which provides that "Where the coasts of two States are opposite or adjacent to each other, neither of the two States is entitled, failing agreement between them to the contrary, to extend its territorial sea beyond the median line every point of which is equidistant from the nearest points on the baselines from which the breadth of the territorial seas of each of the two States is measured. The above provision does not apply, however, where it is necessary by reason of historic title or other special circumstances to delimit the territorial seas of the two States in a way which is at variance therewith". According to Article 298, issues of historic bays and historic titles fall within the scope of optional exceptions to compulsory dispute settlement mechanism. It can be inferred that concepts of historic rights and historic waters are very much left over to be continuously governed by general international law including customary law. It is rightly pointed out that "whether historic rights exist is not a matter regulated by UNCLOS" though some parts of the LOS Convention are relevant when it comes to the use of marine resources. 21. In customary international law, we can see, from a series of state practices including international jurisprudence, the development of the concept of historic rights which has met the requirements of the formation of customary international lawstate practice and opinio juris. The concept of historic rights is evolved from historic waters, which usually defined as historic bays and historic straits. In the case of the United Kingdom v. Norway on fisheries, the ICJ formally accepted the assertion of Norway relating to historic rights. In this case, Norway's declaration of its territorial waters is not consistent with general international law, but is still determined to be valid. The ICJ examined the former practices of Norway, and found that the Norwegian maritime delineation method had been applied continuously without interruption for about 60 years, and had never been opposed by other countries. The Court thus assumed that this demarcation action was consistent with international law, and so recognized Norway's historic rights. 31 Since then, in Gulf of Fonseca in 1992, the ICJ not only recognised the existence of historic rights in international law, but also determined that the historic rights of specific waters can be shared by more than one country. Tunisia. 34 Tunisia claimed historic rights beyond its territorial sea, particularly historic fishing rights, arguing that such historic rights may influence the delimitation of exclusive economic zones (EEZ) in the future. In the view of the ICJ, historic rights or historic waters and the continental shelf belong to two completely different legal regimes under customary international law; the former is based on acquisition and occupation, while the latter is based on the existence of rights "ipso facto and ab initio".
35 As can be seen from the judgment, the Court recognized the existence of historic rights, and also recognized that the historic rights would to a certain extent affect the delimitation of the EEZs of coastal states.
23. In the case of Eritrea and Yemen in 1998, both states claimed historic rights in the Red Sea. Eritrea claimed its rights to islands in the Red Sea based on a chain of title extending back over more than 100 years. Yemen based its claim to the disputed islands on original, historic, or traditional title. The Tribunal confirmed that, the conditions that prevailed during many centuries with regard to the traditional openness of southern Red Sea marine resources for fishing, its role as means for unrestricted traffic from one side to the other, together with the common use of the islands by the populations of both coasts, are all important elements capable of creating certain "historic rights" which accrued in favour of both parties through a process of historical consolidation as a sort of "servitude internationale" falling short of territorial sovereignty. Such historic rights provide a sufficient legal basis for maintaining certain aspects of a res communis that has existed for centuries for the benefit of populations on both sides of the Red Sea. 36 24. Finally, the Tribunal held that "neither Party has been able to persuade the tribunal that the history of the matter reveals the juridical existence of an historic title, or of historic titles, of such long-established, continuous and definitive lineage to these particular islands, islets and rocks as would be a sufficient basis for the Tribunal's decision." 28. Summarizing its claims, Tonga believes that historic rights have been acknowledged by various international conventions including the LOS Convention (for example, article 15, article 46), and the historic rights of waters claimed by Tonga, are consistent with international law, which should be recognized and protected.
29. Again, in the case of maritime disputes between Bangladesh and Myanmar, the two parties have agreed that Article 15 of the Convention should be applied to the delimitation of the territorial sea in this case. Therefore, in accordance with this provision, the International Tribunal for the Law of the Sea (ITLOS) needs to consider whether there are historic rights or other special circumstances causing the inapplicability of the equidistance line. In this case, the ITLOS mainly considered the issue of whether St. Martin Island of Bangladesh constitutes other special circumstances that should exclude the application of equidistance line principle. The Tribunal observed that St. Martin Island is an area of about 8 square kilometers, and being a permanent residence of about 7,000 people, the island is also an important operation base of the Bangladesh Navy and Coast Guard. As St. Martin Island is within 12 nautical miles from Bangladesh's territorial sea, it is almost the same distance (6.5 nautical miles) to Bangladesh and to Myanmar. 31. From the various international practices, we can conclude that historic rights have been asserted by many countries, and international dispute settlement bodies have considered the existence of historic rights in making their judgments or awards, and admitted that the concept of historic rights is fully valid in accordance with international law. Although there are disagreements among different states in some cases, such differences are not about the concept itself, but about the degree to which to recognize historic rights in detail. Moreover, such differences, in fact, will not affect the international recognition of historic rights under general international law.
32. Therefore, the Chinese government can surely pronounce that within the remit of the U-shaped line, China enjoys historic rights, and such assertions are in accordance with international law. The exercise of such historic rights should not be interfered with by other coastal states, even by using some selected provisions of the LOS Convention.
33. Historic rights is an abstract concept itself, but in specific international practice, it can be implemented in various formations, for example, in the consideration of the delimitation of exclusive economic zones, the delimitation of continental shelves, the distribution of fishing resources, international maritime communications, the management of marine environmental protection, the use of mineral resources, etc. Under the existing framework of international law, the factors generating historic rights should be included in the process of dispute settlement.
34. It is worth noting that historic rights do not conflict with the provisions of the LOS Convention, and are confirmed by general international law. The Philippine allegation that all historic rights have been superseded by the LOS Convention is completely false. On the contrary, the LOS Convention recognizes historic claims at least within the context of the territorial sea. It is recalled that when the UN International Law Commission discussed the issues of historic waters and historic rights in the 1960s, it realized that the "concept of 'historic waters' has its root in the historic fact that States through the ages claimed and maintained sovereignty over maritime areas which they considered vital to them without paying much attention to divergent and changing opinions about what general international law might prescribe", 43 and the historic waters concept was seen as "necessary in order to maintain a State's title to some areas of water which might escape the codification formula". 44 It is clear and logical that when a coastal state extends its maritime zones outwards from the coast, that state should respect the existence of any historic rights and waters which have already existed on the high seas. When historic claims can well exist vis-à-vis the territorial sea, such claims should be more justified vis-à-vis the EEZ, as the latter is a weaker maritime zone than a territorial sea in terms of sovereignty, sovereign rights and maritime jurisdiction for a coastal state. In addition, as a general rule, any law such as the LOS Convention has no retrospective force to revoke acquired rights prior to its adoption.
35. It is strongly believed that the Philippines itself has recognized the existence of historic rights in international law, in particular as reflected in the renowned international cases including Anglo-Norwegian Fisheries indicated above, China's historic entitlement is consistent with general international law and has been recognized, at least implicitly, by the international community for more than 60 years. It is well perceived that such entitlement will play an important role in the future maritime delimitation in the South China Sea. However, on the other hand, the burden of proof lies on the Chinese side that China has the responsibility to demonstrate the existence of such historic rights and entitlement so as to further consolidate its claims and convince the international community.
37. For the burden of proof, China may be able to argue that since ancient times, China has been continuously exercising its legitimate rights and authority in the South China Sea, in particular the use of marine resources, construction of artificial structures and installations, marine scientific research, maritime law enforcement, navigation, and military uses.
V.A. Use of marine resources
38. In the case between Barbados and the Republic of Trinidad and Tobago of 2006, the Arbitral Tribunal recognized the historic fishing rights as were previously recorded in the negotiations between the two countries. 45 Historical evidence from archaeological discovery proves that Chinese fishermen were active in the waters near the South China Sea islands no later than the Southern Dynasty (AD 402-589).
46 For a thousand years since then, Chinese fishermen have been operating in the waters very frequently, and also created a sailing guide, "the Road Book", to record the course and distance, and the names of each reef along the way of fishing, which has been in use ever since. 47 Longterm usage by fishermen has established the historic fishing rights of China in the waters. While Chinese operations and utilization of biological marine resources of the waters exist throughout history, very few neighboring states did frequent fishing in this water area except for Vietnam, which also enjoys certain historic fishing rights in the South China Sea. In addition to fishing, Chinese also extracted salt from the sea waters in the South China Sea. It is reasonably assumed that if technology had allowed in history, the Chinese would have extracted other mineral resources from the sea too. V.E. Navigational rights 42. From the beginning of the third century AD, China began navigating in the South China Sea, and the Chinese people first created the names of the reefs on a chart. In the "Road Book" (geng lu bu), there are records of the Xisha and Nansha Islands and the ranges of the big reefs, which even in today's perspective are still accurate, and there are also many other ancient history books of China recording these sea routes.
V.B. Construction of artificial islands and installations
52 It was the Chinese people who first opened up the routes. In the Song dynasty, China has opened up the maritime routes to the Philippines, starting from Quanzhou, crossing the South China Sea, passing Champa, bypassing Borneo (now western Kalimantan), and then to Ma Yi (now the Philippine Mindoro Island), San Yu (now Philippine Luzon Island in the West Bank area), and other places. 44. The above historical evidences could be used to support China's claims to historic rights in the South China Sea, in particular in the context of exploration and use of marine resources, and could constitute a convincing reply against the possible Philippine allegation that China may not demonstrate that it ever acquired "historic rights" in maritime areas beyond its present-day UNCLOS entitlements.
45. Within the U-shaped line, China has also claimed submerged features including Macclesfield Bank and James Shoal. While there is no express applicable rule in international law to support such claims, China's claim is mainly based on the concept of historic rights/title in addition to the rules on territory acquisition. 56 The entitlement of a coastal state to the continental shelf, which is part of the sea bed and subsoil, also reinforces the claim over a submerged geographic feature.
46. In the Notification and the Statement of Claim, the Philippines repeatedly mentions that China's claims on the South China Sea are based on the U-shaped line, using the specific wording expressed as "based on", "within", "encompassed by". 57 These descriptions are seriously deviating from the true meaning of the U-shaped line. In fact, China does not claim everything within the U-shaped line, but sovereignty and maritime entitlement allowed by general international law including the LOS Convention plus historic rights acquired in accordance with general international law. It is recorded that in the 2011 diplomatic note to the Philippines, China clearly stated that: China has indisputable sovereignty over the islands in the South China Sea and the adjacent waters, and enjoys sovereign rights and jurisdiction over the relevant waters as well as the seabed and subsoil thereof. China's sovereignty and related rights and jurisdiction in the South China Sea are supported by abundant historical and legal evidence.
[…] Since 1930s, the Chinese Government has given publicly several times the geographical scope of China's Nansha Islands and the names of its components. China's Nansha Islands are therefore clearly defined. In addition, under the relevant provisions of the 1982 United Nations Convention on the Law of the Sea, as well as the Law of the People's 54 Han, above n. 47. Obviously, China's claims on the South China Sea are principally based on the provisions concerning the territorial sea, the exclusive economic zone and continental shelf under the LOS Convention, rather than historic rights deriving from the U-shaped line. The Philippines mistakenly attributed all the Chinese claims to the U-shaped line, and distorted the legal nature and status of the line; and such distortion is contrary to historical and legal facts. China, together with other states parties to the LOS Convention in the world including the Philippines, holds the view that the LOS Convention is the basis of the maritime claims of territorial sea, EEZ and continental shelf.
48. Another visible distortion also lies with the Philippine allegation that China's historic rights claim only began in 1998. 59 Without mentioning the state practice of the Republic of China founded in 1911, the relevant practice of the People's Republic of China can be traced back to the 1950s when the PRC declared that the Bohai Gulf and the Chiungchow Strait were China's inland waters by historical reasons. 60 China recognized the Soviet historic bay claim to the Peter the Great Bay in 1957. 61 On the other hand, when we look at Article 14 of China's 1998 Law on the Exclusive Economic Zone and Continental Shelf, it actually does not specify that historic rights must be within the U-shaped line in the South China Sea and there is no official explanation to that effect, though in our understanding, historic rights do exist within the U-shaped line. Second, the historic rights reserved in the 1998 Law are related to the EEZ and continental shelf as it is indicated, without reference to the territorial sea. Thus the scope of these historic rights is limited.
49. As we all understand, the rule of historic rights is a rule of exception to general rules of international law including the LOS Convention. It is illogical, and completely incorrect, to assume that the Chinese territorial and maritime claims in the South China Sea are only historic rights. In fact, the Chinese claim to historic rights is a supplement to China's above general claims. Although China's 2009 diplomatic note is attached with a map which contains the U-shaped line, we cannot logically come to a conclusion that China's claims in the South China Sea are all based on the U-shaped line. As the Chinese government states clearly, "China has indisputable sovereignty over the islands in the South China Sea and the adjacent waters, and enjoys sovereign rights and jurisdiction over the relevant waters as well as the seabed and subsoil thereof (see attached map). The above position is consistently held by the Chinese Government, and is widely known by the international community". 62 50. By describing China's claims as historic claims, the Philippines has packaged its case as a case to settle maritime entitlement disputes in the South China Sea. But in reality, without the determination of who owns the geographic features in the South China Sea, how can a court or arbitral tribunal decide on the maritime entitlement? In essence, the case initiated by the Philippines is concerned about territorial sovereignty, sovereignty-related issues, and maritime boundary delimitation, which are excluded by the 2006 Chinese Declaration in accordance with Article 298 of the LOS Convention. 63 As Article 298 also mentions historic bays and titles, any disputes concerning historic rights should be exempted as well. It is opined by a leading scholar on the law of the sea that "[h]istoric title in Article 298, which is a permissible basis for a State to exempt itself from compulsory dispute settlement, must have a broader meaning than the term historic title in Article 15 where the existence of historic title merely displaces equidistance as a method of delimitation". 64 51. In general, "[a] dispute may be defined as a specific disagreement concerning a matter of fact, law or policy in which a claim or assertion of one party is met with refusal, counter-claim or denial by another". 65 A dispute cannot be established unilaterally, by using a claim countering against a non-existent or hypothetical claim of the other party, nor should a dispute be grounded on a premise which has no factual basis, an incorrect characterization of the legal situations between the claimant and the respondent. It is believed that the Arbitral Tribunal is able to appreciate this simple fact and will declare no jurisdiction over the case or will rebut the Philippines' unreasonable and excessive claims.
in the arbitral proceedings to defend itself no matter how the case is disguised. 71 As the case is highly politicised with strong support from the US government and the deep involvement of Americans, 72 there is a strong suspicion whether this politically backed case would have already become part of the overall rebalancing strategy of the United States in order to contain a rising China. Even if the Arbitral Tribunal should grant all the Philippine relief, such an award would in reality only exacerbate the tensions in the South China Sea, instead of helping settle the disputes. Nevertheless, while it is acknowledged that the Annex VII mechanism of the LOS Convention is not a proper forum for the settlement of sovereignty disputes, it is suggested that China and the Philippines could learn from their neighbours like Indonesia, Malaysia and Singapore to bring their disputes to the International Court of Justice for settlement when they cannot reach agreement through bilateral talks. 
